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Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a proposal for assessment of civi
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking a civil penalty assessnment of
$105 for an alleged violation of mandatory safety standard 30
C.F.R 0 75.517, as stated in a section 104(a) "S&S" Citation No.
3096605, issued on May 27, 1988. The respondent filed a tinely
answer and notice of contest, and a hearing was held in
Washi ngt on, Pennsylvania. The parties filed posthearing briefs,
and | have considered their argunents in the course of ny
adj udi cation of this matter.

| ssues

The issues presented in this proceeding are (1) whether the
condition or practice cited by the inspector who issued the
citation constitutes a violation of the cited nmandatory safety
standard, (2) the appropriate civil penalty assessment for the
violation, taking into account the civil penalty criteria found



~2330

in section 110(i) of the Act, and (3) whether the violation was
"significant and substantial" (S&S). An additional issue of
interpretation raised by the respondent concerns the nmeaning of
the phrase "shall be insul ated adequately and fully protected" as
stated in the cited standard section 30 C.F. R 0O 75.517.
Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977; Pub. L
95-164, 30 U.S.C. O 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0O 820(i).
3. 30 CF.R 0O 75.517.
4, Comm ssion Rules, 29 C.F.R 0O 2700.1 et seq.
Stipul ations
The parties stipulated to the following (Tr. 4-7):

1. The subject mne is owned and operated by the
respondent, and it is subject to MSHA s jurisdiction.

2. The presiding judge has jurisdiction to hear and
decide this matter.

3. The citation was properly served on the respondent
by a duly authorized MSHA representative.

4. The respondent's annual coal production is
approximately 1.8 mllion tons, and the respondent is a
| arge m ne operator.

5. The respondent's history of prior violations is
stated in an MSHA conputer print-out, (exhibit G5).

6. The proposed civil penalty assessment for the
al l eged violation will not adversely affect the
respondent's ability to continue in business.

7. The alleged violation was tinely abated in good
faith by the respondent within 5 m nutes of the
i ssuance of the citation.

Petitioner's Testinmny and Evi dence

MSHA | nspector Charles Pogue confirmed that he inspected the
m ne on May 27, 1988, and issued the citation citing a violation
of section 75.517, because the power cable for the light switch
bl ock i ndicator was not protected at the point where the power
cable crossed over the trolley wire. M. Pogue explai ned that
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the respondent had put a piece of conduit over the cable where it
crossed the trolley wire, but for some unexpl ai ned reason the
conduit had slipped down the cable away fromthe trolley wre,
thus resulting in a |lack of protection for the cable at the

| ocation where it crossed over the trolley wre.

M. Pogue stated that the cable in question was | ocated on
the main track haul age used to transport crews into the m ne
wor ki ng sections, and that supply trips, the safety departnent,
and mai ntenance and ventilation jeeps also used the haul ageway.
The cable in question was used to supply power to the signa
lights used to control vehicle traffic using the haul ageway (Tr.
13-16).

M . Pogue described the cable as a four-conductor cable
approxi mately one-half inch in dianmeter which was hung on
insulators as it exited the non-nmetallic switch box and crossed
over the trolley wire to the coal rib. He confirmed that the
cable was protected by an outer insulating jacket, and that each
power conductor inside the cable was individually insulated. The
outer insulating jacket was approxi mately one-sixteenth of an
inch thick (Tr. 17).

M. Pogue stated that he cited a violation of section 75.517
because the conduit placed over the insulated cable was away from
the point where the cable crossed over the trolley wire. He
confirmed that the cable met MSHA's insul ation specifications,
but since the conduit which served as a guardi ng device had
slipped away, he did not consider the cable to be "fully
protected" as required by section 75.517. The citation was abated
by sinply rotating the conduit guarding so that it covered the
cable where it crossed over the trolley wire (Tr. 18).

M. Pogue described the conduit guarding as plastic
insulating material approximately 3 inches in dianmeter, and
stated that it slid down the cable for a distance of 6 to 12
i nches away fromthe point where the cable crossed the trolley
wire (Tr. 19).

M. Pogue stated that section 75.517 requires the cable to
be fully protected, and that MSHA's policy manual s require that
power cables crossing a trolley wire has to have additiona
guardi ng over the cable to prevent damage to the outer jacket
(Tr. 19, exhibits G2 through G4). He confirmed that the policy
requi renent has been in effect since he began inspecting nmines in
1975, and probably earlier (Tr. 21). The purpose of this
requirement is to provide additional protection to the cable and
to prevent danmage from equi pment passing under it (Tr. 22).

M. Pogue stated that he was concerned over a possible
el ectric shock or electrocution hazard presented by contact with
the energi zed power cable, and that these are the type of
accidents or injuries that he would expect fromthe cited
condi tion
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(Tr. 22). This could occur if a trolley pole on a piece of

haul age equi pnent such as a transportation jeep passing under the
cable came off the trolley wire and struck the cable and possibly
cutting the outer cable insulation or conductors. If this
occurred, and the damaged cable fell on the energized trolley
wire, it could cause the electrical light block circuit to becone
energi zed. Even though the light block had short circuit
protection, if soneone were perform ng mai ntenance work on the
circuit control box he could come in contact with energi zed power
wires as a result of the cable touching the trolley wire (Tr.
23-24).

M. Pogue stated that the likelihood of an acci dent such as
the one he described woul d be increased because the main
haul age-way is a highly travel ed area, and the frequency of
trolley poles hitting the cable would be increased. M. Pogue
expl ai ned the various ways that a trolley pole could cone off the
wire and strike the cable. He described the equi pment using the
haul age-way, and indicated that 7 out of 10 vehicles passing
under the power cable in question would be equipped with trolley
pol es. Based on his experience, trolley poles frequently cone off
the trolley wire, and this could be caused by excessive vehicle
speed, a bend in the trolley wire, or inadequate spring pressure
on the pole. He confirnmed that the trolley wire and power cable
in question were both energized at the time he observed the cited
condition (Tr. 25-29).

On cross-exam nation, M. Pogue stated that the power cable
crossed straight across the trolley wire, and that one would
normally slow down in order to reach up and turn the Iight on or
off. He confirnmed that the distance fromthe nmne floor to the
roof was 8 feet, and that abatenent was sinply achi eved by
sliding the protective conduit back over the cable. The power
cabl e was an MSHA approved cable, and there was no danage to the
outer sheath (Tr. 31-32).

M. Pogue stated that MSHA' s policy only requires that a
power cabl e be guarded above the trolley wire, and there is no
policy guideline as to the distance that such a power cable nust
be protected on either side of the trolley wire (Tr. 34). He
confirmed that the cable in question was provided with fuse
protection, and that the outer cable insulated jacket, as well as
the insulating material around the four interior cable
conductors, would have to be damaged in order to present a shock
hazard. Further, if this damage were to occur, soneone would have
to reach up and over the trolley wire and grab the cable in order
to be exposed to a shock hazard. |If someone were working on the
light, they may be able to see if the cable is touching the
trolley wire (Tr. 34-35).

In response to a question as to whether the policy |anguage
which states "in sone |ocations nmetal or non-netallic conduit may
be necessary for additional protection against damage," indicates
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sonme discretion rather than an absol ute requirenent, M. Pogue
responded "not on ny part" (Tr. 40).

M. Pogue confirmed that the conduit did not cover the
entire length of the power cable fromthe trolley wire to the
el ectrical light, and even though a trolley pole conmng off the
trolley wire could damage the cabl e between the electrical |ight
box and the end of the protective conduit, he nonetheless in his
judgment believed that the conduit which was on the cable
sufficiently protected it (Tr. 41).

M. Pogue stated that the hazards he described assunes that

anyone working on the signal light will not notice the power
cable in contact with the trolley wire, and that while working on
the energized circuit, the person doing the work will not turn on

the light switch to see whether it was energized or not (Tr. 42).
He also confirmed that it is possible that a trolley pole wll
never come off the trolley wire while equipnment is travelling

al ong the entire haul ageways, and that the area where the |ight
was | ocated was reasonably flat (Tr. 44).

In response to further questions, M. Pogue stated that the
power cable was approximtely 6 inches above the trolley wire at
the point where it crossed over the wire, and that the power
cable voltage was 12 volts, and the trolley wire 300 volts (Tr.
45) .

M. Pogue believed that each of the exanples stated in
MSHA's policy with respect to protection for power cables
crossing over trolley wires are mandatory and that he has no
di scretion to make individual judgnents to determ ne whether or
not any particular circunstances would require such additiona
guarding (Tr. 48-49).

M. Pogue surm sed that the conduit slipped down the power
cabl e because of equi pnent vibration or equipnent striking the
cable. He conceded that the cable was protected before the
conduit slipped, and that the respondent nmade an effort to guard
the cable (Tr. 54-56).

Respondent's Testimony and Evi dence

Gary W Bochna, respondent's safety representative,
confirmed that he acconpani ed | nspector Pogue during his
i nspection. He stated that the distance fromthe mne floor to
the roof at the cited location was 7-1/2 to 8 feet, and that the
trolley wire was approxi mately 12 inches bel ow the roof. He
confirmed that he observed no damage or abrasions to the cable,
and that the track haul age area in question was nostly level (Tr.
57-59).

M. Bochna expl ai ned the function of the signal Iight and
located it on the mine map. He al so explained the direction of
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t he haul ageways, and the haul age equi pment passing through the
| ocation of the cited cable (exhibit R 1, Tr. 60-63).

M. Bochna stated that it would be inpossible for someone to
contact the power cable "unless you reached up to it,"” and that
sonmeone would |ikely contact the trolley wire before reaching the
power cable. He conceded that trolley poles occasionally cone off
the trolley wire, but believed that the pole would have to strike
the cable "al nost straight on" with a considerable anmount of
force in order to damage it to such an extent that the insulating
wires inside the outer sheath woul d be penetrated. He did not
bel i eve that the pole would damage the cable by sinply rolling
over it (Tr. 64-65).

On cross-exam nation, M. Bochna agreed that a trolley pole
coul d cause an abrasion or mnor damage to a cable, and that it
was possible for a trolley pole to pull a power cable down if it
junmped the trolley wire. He also agreed that if a power cable was
damaged to the extent that the outer jacket and inner insulation
wer e damaged, the cable coul d beconme energized through the |ive
trolley wire if the cable were laying on the wire (Tr. 67-68). He
confirmed that the nmine has a practice of providing additiona
protective conduit in the places where the cabl e passes over the
trolley wire "because we've been cited on it before" and "to keep
fromgetting citations" (Tr. 68).

In response to further questions, M. Bochna stated that if
atrolley pole cane off the trolley wire it could just as wel
strike the protective conduit guarding, and the pole could al so
hook the guarding as well as the cable. He stated that in his
driving experience "I don't have that nuch probl em of them comn ng
off for me" (Tr. 71).

Terry W Coss, electrical engineer, stated that he has
wor ked for the respondent in this capacity for 11 years, and that
he is a certified electrician, and has a degree in electrica
engi neering fromGChio University, as well as MSHA certifications
as a qualified electrician and electrical instructor. He al so
serves on an advisory committee for the Pennsylvania State
Department of Environmental Resources, which includes the
director of MSHA's Bruceton Research Center, an MSHA District
Manager, and a representative from Penn State University,
Consol idation Coal Conpany, the UMM, and the Pennsylvani a
director of the Bureau of Deep Mne Safety. The purpose of the
conmittee is to advise this bureau on electrical and
non-el ectrical problens (Tr. 78-80).

M. Coss confirmed that he was famliar with the citation
i ssued by M. Pogue, as well as the power cable in question, and
he described the cable, its insulation features, and its
functions. He confirnmed that the cable is rated for 600 volts,
and since it was only handling 300 volts, it was designed to handle
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nore voltage than it was actually being used for. He al so
confirmed that the insulation on each of the individual cable
conductors is rated for 600 volts, and that the outer cable
jacket is approximately three-sixteenths of an inch thick. The

j acket provides protection for the insulated conductors and it is
constructed of a tough neoprene rubber conpound (Tr. 80-83).

M. Coss stated that the light switch in question has a 3
anp fuse short circuit protection which provides nore protection
than MSHA's 20 anp fuse protection requirement. He confirmed that
the power cable is located 7 feet above the mne floor, and that
one woul d have to reach up to contact it (Tr. 84).

M. Coss stated that if the outer cable sheath were damaged
and the individual inner wire conductor insulation was not, there
woul d be no shock hazard to sonmeone contacting the cable.
Simlarly, if the cable contacted the trolley wire, nothing would
happen because the conductors are rated at 600 volts and the
trolley wire is only 300 volts (Tr. 84-85).

M. Coss confirnmed that he has operated trolley vehicles
under ground, and that the height of the trolley wire would affect
the force exerted on the pole striking the cable. If the cable is
high, the trolley pole would strike it with I esser force than if
it were lower (Tr. 86). He did not believe that it was likely
that anyone on the ground woul d contact the cabl e above the
trolley wire, and based on his experience, the outer cable sheath
provi des adequate protection for the power wires within the cable
where it crosses over the trolley wire because it is a tough
conpound, and the likelihood of striking it is renote (Tr. 88).

M. Coss stated that the additional conduit is not required
to provide full protection to the cable where it crosses over the
trolley wire, and that the reason conduit is provided at the mne
is "to keep fromgetting wote up" (Tr. 88). He confirmed that he
has observed a conduit protected cable which was struck by a
trolley pole, and that it pulled out the wires at the switch
rather than cutting the cable (Tr. 89).

M. Coss stated that the power cable safety ground wire is
tied to the haulage track and the frane of the light switch. If
any of the other wires were to touch the switch franme, it wll
ground and renove the power or blow the fuse (Tr. 89-90).

On cross-exam nation, M. Coss stated that the trolley poles
are 5-1/2 to 6 feet long and are mounted on different places on
the track equi pment (Tr. 90). Wth respect to MSHA' s position in
this case, M. Coss stated as follows (Tr. 96):

THE WTNESS: |f you put conduit on here, there's less a
chance of it getting damaged. Now, if you put a
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four-inch I -beam across there, there's even less of a
chance of getting damaged. But, you know, to what
point do you go, and | don't feel that the extra pro-
tection that the conduit gives you is necessary, weigh-
ing the fact of the jacket and the possibility of it
happeni ng.

JUDGE KOUTRAS: Do you think that particular jacket
that's inherently a part of that cable as manufactured,
protects it against physical damage that conceivably
coul d happen where it's hung in the mne?

THE W TNESS: Yes, sir
Di scussi on

The contested section 104(a) "S&S" Citation No. 3096605,
i ssued by | nspector Pogue on May 27, 1988, citing an all eged
violation of 30 CF. R 0O 75.517, states as follows (Exhibit G1):
"The light switch power cable was not adequately protected where
such cabl e passed over the energized trolley wire at the No. 1
haul age Bohan Blvd. light switch."

Mandat ory safety standard 30 C.F. R 0O 75.517, provides as
foll ows: "Power wires and cabl es, except trolley wires, trolley
feeder wires, and bare signal wires, shall be insul ated
adequately and fully protected."

MSHA' s policy interpretation and application for the
i nsul ati on and protection of power wires and cables is stated in
pertinent part in its underground manuals of March 9, 1978, June
1, 1983, and July 1, 1988, (exhibits G2 through G4), as
fol |l ows:

Any ungrounded power conductor extending fromthe track
entry for any purpose shall be insulated. In addition,
power wires and cables shall be installed under wel
supported roof and far enough away from any noving

equi pnment to prevent dammge; however, in sone

| ocations, nmetal or nonnetallic conduit nay be
necessary for additional protection agai nst danage.
Exanpl es of these locations include: where power wres
or cables other than trolley feeder wires cross the
trolley wire; where power wires or cables pass through
doors or stoppings; where power wires or cables are
install ed al ong supply storage areas; where power wres
or cables are installed on tight corners with

i nsufficient clearance; or other areas where power

Wi res or cables cannot be isolated sufficiently to
afford protection. (Enphasis added).

The facts in this case establish that the cited light switch
power cable was provided with an additional protective conduit
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whi ch was installed over the outer jacket of the cable where it
passed over the trolley wire. The conduit had slipped off to one
side, and the citation was abated within 5 m nutes when the
conduit was rotated back and over the cable.

Respondent's Argunents

Respondent di sputes the petitioner's contention that
mandatory standard 30 C.F. R 0O 75.517 requires additional power
cabl e protection, such as a conduit, beyond that provided by the
outer jacket of the cable. Respondent takes the position that on
the facts of this case, no protection beyond that afforded by the
outer jacket of the power cable is necessary. Respondent points
out that section 75.517, does not specify the meaning of the term
"fully protected,” and that section 75.517-1 and 75.517-2, which
help to define the term "adequate insulation," provide no
gui dance as to the neaning of "full protection." Respondent takes
the position that since it is unclear whether a different |eve
of protection is to be provided because of the use of the

adjective "full" as opposed to "adequate, it may rely on the
principle of statutory construction that one term may be defined
by terms it is associated with, and that the use of "full"is
equi valent to the use of "adequate." Respondent notes that if a
different meaning of "full" is determned to be intended, it
clearly would nean protection of the cable over its full |ength.

In such an instance, respondent suggests that no violation would
exi st because there is no dispute that the cited power cable was
protected along its entire length by the outer cable jacket

provi ded by the manufacturer

In support of its case, the respondent cites the
Commi ssion's decisions in Honestake Mning Co., 4 FMSHRC 146
(February 1982), and Climax Ml ybdenum 4 FMSHRC 159 (February
1982). The Honestake M ning case concerned an issue as to whet her
a nmetal /non-nmetal standard (57.12-82), could be construed to
require additional insulation beyond that provided by the
manuf acturer. The standard required that "power lines shall be
wel | separated or insulated fromwaterlines, telephone |ines, and
air lines." Despite the fact that an MSHA interpretative neno had
interpreted the standard to require insulation beyond the jacket
provi ded by the manufacturer, the Conm ssion held that a bl anket
requi renent of additional insulation was not appropriate, and it
stated as follows at 4 FMSHRC 148-149:

W recogni ze that enforcenent of the standard woul d be
simpler if an inspector nmerely has to visually

det ermi ne whether extra insulation has been added where
power cables and pipelines meet. We fail to see,
however, how this superficial exam nation bears any
relationship to the purpose of the standard. Rather, in
order to make a bona fide determ nation that insulation
adequate to prevent the transm ssion of current to
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adj acent pipelines is present, the adequacy of the
added insul ati on nust be evaluated, and this determ na-
tion must be based on the objectively determ nabl e
character of the powerline and the existing insulation
In order to achieve the purpose of the standard,
enforcenent should not turn on the subjective eval ua-
tion of an inspector, without the objective evaluation
of whether a hazard is or nay be present. Further
section 57.12-82 does not state that "additional insu-
[ ati on" must be placed between "powerlines" and pipe-
lines; it nerely requires separation or insulation

In the instant case, the respondent points out that
I nspect or Pogue issued the citation based solely upon his
observation that the conduit previously installed over the power
cable where it passes over the trolley wire had slipped off to
one side of the trolley wire and upon his belief that MSHA s
policy manual s i nposed a mandatory duty on operators to provide
addi ti onal protection agai nst physical damge to power |ines
whi ch pass over trolley wires in all circunstances. Respondent
mai ntai ns that the inspector's interpretation of the MSHA manual s
as i nmposing a mandatory obligation to provide additiona
protection when power cables cross over trolley wires is
incorrect. In support of its argunment, respondent cites the
foll owi ng | anguage found in MSHA's manual policy: "[I]n sone
| ocations nmetal or nonnmetal conduit nmay be necessary for
addi ti onal protection agai nst danage." (Enphasis added).

Respondent argues that the cited policy |anguage clearly
does not describe a mandatory duty to have the additiona
protection of a conduit in all cases since the policy states that
conduits may be necessary in some |ocations. Thus, respondent
concludes that MSHA's official policy interpretation would appear
to be simlar to that expressed by the Conm ssion in Honestake
M ning and Climax Ml ybdenum

Respondent takes the position that there is no mandatory
requi rement under the Act that conduit be used in all cases, and
since MSHA's policy manual s do not inmpose such a mandatory
obligation, respondent argues that it was incunbent upon MSHA in
this case to prove that the power cable was not fully or
adequately protected. Respondent asserts that MSHA failed to put
on any evidence to establish that the power cable was not
adequately protected from physical damage. Instead, it relied
sol ely upon Inspector Pogue's interpretation that the policy
manual s require additional protection in all cases. Respondent
notes that the inspector was not an electrical inspector and
of fered no testinony of a particular expertise or training in
this area.

Respondent mamintains that it presented credi ble and
unrebutted testinony that the cited power cable is adequately
protected from physi cal damage by the manufacturer. It points
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out that the cable is enclosed in a Neoprene rubber outer jacket
approximately three-sixteenths of an inch thick, and that
Neoprene rubber is a tough compound. Respondent also cites the
testinony of its electrical engineer, who has 11 years experience
at the mne, who testified that the Neoprene outer jacket of the
cabl e, as manufactured, protects the cabl e agai nst physica

danmage that conceivably could occur where it is used in the m ne

The respondent argues that in this case, because of the
remote possibility that a trolley pole will cone off the trolley
wire where the power cable crosses it and cause sone damage to
the cable, there is no need for any additional cable protection
ot her than the manufacturer's outer cable jacket. Respondent
states that danmage to the power cable by a trolley pole is
unli kely because vehicles traveling on the tracks in this area
nmust nove slowy or stop in order to operate the light switch
connected to the power cable making it less likely that the pole
woul d cone off the wire, the floor of the mine is relatively flat
inthis area, and trolley poles are less likely to come off the
trolley wire in flat areas. Respondent further points out that
there are no bends in the trolley track in this area, which again
reduces the possibility of the trolley pole comng off the
trolley wire, the roof is high in the area, which neans there
woul d be less tension on the trolley pole, which would result in
a less severe inpact if the pole were to junp off the trolley
wire and strike the roof or the power cable. Respondent also
poi nts out that since the end of the trolley pole is blunt, it is
unlikely that it would cut the neoprene outer jacket of the power
cable if the pole should strike the cable.

Addi tionally, respondent points out that the track in
guestion does not lead to active areas of the mne, and that
traffic past the power cable is relatively light. Considering al
of the aforementioned factors, including the fact that the outer
jacket of the cable is designed by the manufacturer to provide
protection from physical damage, the respondent concludes that it
i s obvious that additional protection from physical damage to the
cable is not necessary.

Respondent argues further that its position that the cable
outer jacket is adequate to provide protection from physica
danmage is al so supported by MSHA's policy nmanuals, which provide
as follows: "The outer jacket of a cable is intended to protect
the internal conductors fromcuts, abrasion noisture, etc., and
must be intact for the cable to be fully protected as required by
Section 75.517." (G 3, p. 3, G4, p. 4; Enphasis added.)

Respondent concludes that the cited policy statenent
evi dences MSHA's own interpretation that the "fully protected”
requi renent of section 75.517 can be satisfied by an undamaged
outer jacket, and it points out that the outer jacket of the
power cable in question was not damaged.
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Respondent finds further support for its position that the
undamaged outer jacket of the power cable satisfies the
requi rement of full protection in MSHA's Underground El ectrica
I nspections Manual (Exhibit G 4), which explains when a violation
shoul d be cited under section 75.517. The manual states as
fol |l ows:

The outer jacket of a cable is intended to protect the
i nternal conductors from cuts, abrasion, noisture,

etc., and nust be intact for the cable to be fully
protected as required by Section 75.517. Therefore, if
an inspector observes a cable with a damaged outer

j acket, even though the insulation on the conductors
has not been damaged, he shoul d take appropriate action
under Section 75.517 stating that the cable was not
fully protected.

* k *x K* K * %

When Section 75.517 is cited, the inspector should
specify one of the following in the citation

1. The insulation was not adequate (i.e., the
i nsul ation on the conductor is either damaged or
m ssi ng) ;

2. The cable was not fully protected (i.e., the outer
jacket on the cable is either damaged or m ssing); or

3. Both conditions exist on the cable.

Respondent mai ntains that the quoted manual policy statenent
clearly indicates that MSHA considers a power cable to be fully
protected by the nmanufacturer's outer jacket if it is undanmaged.
Al t hough recognizing the fact that MSHA' s policy manuals do
provi de that additional protection nmay be required in some cases,
the respondent argues that in this case the petitioner has failed
to present evidence sufficient to establish that additiona
protection was required for the cited cable in question, and has
therefore failed to establish a violation of section 75.517.

Petitioner's Argunents

Petitioner concedes that the cited |light switch power cable
was adequately insul ated. However, it takes the position that the
cable was not "fully protected" as required by the cited
mandatory standard, 30 C.F.R. 0O 75.517, and MSHA's policy
interpretations of this standard.
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Petitioner argues that it has consistently interpreted section
75.517, to require protective conduit or guarding on power cables
where it passes over trolley wires because cables in this
position are subject to abuse fromthe different kinds of
equi pment travelling down the haul ageway. Petitioner asserts that
its primary concern is the prevention of damage fromthe trolley
pol es of equi pnent using the haul ageway, and that the additiona
guardi ng requirenent prevents danmage to the cable fromtrolley
pol es which are known to junmp off the trolley wire because of the
spring tension on the pole. The guarding also provides protection
agai nst cabl e abuse which occurs over tinme through abrasions or
the striking of the cable by trolley poles and other |arge pieces
of equi pnent.

Recogni zing the fact that the express |anguage of a
promul gated regul ati on would control over its inspection nmanual,
petitioner nonetheless argues that its manual interpretation of
"fully protected" is consistent with the broad | anguage found in
section 75.517, and absent other avail abl e gui dance regarding the
term"fully protected,” it takes the position that its policy
interpretati on should be accorded deference and | egal effect.

Petitioner finds no nmerit in the respondent's argunment that
section 75.517, applies only to electrical and not physica
protection. Petitioner argues that the obvious purpose of the
standard is to protect miners against shock, electrocution, and
fire that could result frominadequate insulation or protection
of the power cable, and that in order to protect against these
hazards, a cable nust be protected electrically and physically.
Petitioner points out that since the standard does not
di sti ngui sh between electrical and physical protection, and since
no other standard specifically addresses physical protection, it
applies to protection in general, including both physical and
el ectrical protection.

Recogni zing the fact that the "may be necessary" | anguage
contained in its policy statements suggests discretion as to the
| ocati on where additional conduit protection should be provided,
and that Inspector Pogue testified that he believed he had no
di scretion insofar as the |ocation exanples listed in the policy
are concerned, petitioner submits that the exanples listed would
also fall within the |locations where "netal or nonnetallic
conduit may be necessary." Petitioner concludes that the |isted
exanples are clearly |locations where power cables are nore likely
to be subject to abuse, and they are therefore strong statenents
that extra care needs to be taken in these locations to guard
agai nst cabl e damage and injuries to mners. Gven the fact that
the cited cabl e passed over trolley wire in a highly travelled
haul ageway used by miners and equi prment going into and out of the
wor ki ng sections, petitioner submits that the cited location is
one where cable conduit protection is necessary, rather than one
where it "may be necessary."
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Fi ndi ngs and Concl usi ons

Fact of Violation

I nspect or Pogue confirmed that the cited power cable was
adequately insulated, net the requirenents of MSHA's standards
for such cables, and that it conplied with the "adequate
i nsul ati on" requirenent found in section 75.517. The parties are
in agreement that this was the case. However, in view of the fact
that the additional protective plastic conduit placed over the
cabl e had slipped down and away fromthe cable at the point where
it crossed over the track trolley wire, the inspector found that
the cable was not "fully protected" as required by section
75.517. Although the inspector's original description of the
cited condition on the face of the citation stated that the cable
was not "adequately protected,” | find that his explanation as to
why he issued the citation provides sufficient notice to the
respondent to enable it to defend the citation, and the
respondent has not suggested that the citation is deficient or
ot herwi se uncl ear.

The cited mandatory section 75.517, which is a statutory
standard, does not explicitly require the use of any additiona
conduit protection over the protective outer cable jacket
provi ded by the cable manufacturer. This additional requirenent
has been i nposed by MSHA through its policy interpretations
published in a general policy manual, as well as in the
i nstructional policy guidelines found in the inspection manuals
(Exhibits G2, G3, and G 4). Although the mandatory standards
that follow section 75.517, sections 75.517-1 and 75.517-2, help
to define the term "adequate insulation,” they provide no
gui dance with respect to the neaning of "fully protected, and
MSHA' s policy guidelines are |ikew se devoid of any neani ngfu
gui dance.

The respondent's assertion during the hearing that the
requi renment that power cables be "fully protected" refers only to
el ectrical protection rather than protection from physical damage
is rejected. | take note of the fact that section 75.517, does
not distinguish between electrical and physical protection. It
sinmply requires that power cables be adequately insul ated and
fully protected. In ny view, the intent of the standard is to
require protection for power cables in order to preclude those
el ectrical hazards normally associated with i nadequate cable
i nsul ation, i.e., shock, electrocution, and fires, as well as
protection fromthese same hazards which may result fromthe
exposure of such cables to potential physical damage or abuse by
virtue of the |ocation where such cables may be installed and
used. In my view, although an adequately insul ated power cable
may afford protection against such hazards, and be in conpliance
with the "adequate insulation" requirenent found in section
75.517, if it is located in a mne area, or installed and used in
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such a manner as to expose it to potential damage and abuse from
equi pnment, thereby destroying its insulating qualities, it may
not be in conpliance with the "fully protected” requirement found
in section 75.517.

I conclude and find that section 75.517, applies to power
cable protection in general, including both electrical and
physi cal protection. | further conclude and find that the
standard i nmposes two requirenents for the protection of power
cables. The first requirenent is that the cable be "adequately
i nsul ated" as that termis defined in sections 75.517-1
75.517-2, or as required by any other applicable power cable
i nsul ati on standard. The second requirement is that a power cable
be "fully protected"” agai nst any physical damage which may result
in the course of the use of the cable at the particular |ocation
where it may be installed.

If MSHA believes that additional cable protection is
required at certain specified |ocations in an underground m ne
where the cable may be exposed to physical damage by equi prment,
it should pronul gate an appropriate mandatory standard clearly
defining those areas. In nmy view, the "exanples" noted in the
policy are intended to make an i nspector aware of certain
restricted and confined m ne areas where the |ocation of a power
cable woul d nmost |ikely expose it to potential danmage and abuse
by being struck by a piece of equipnment. The policy also includes
a statenent which inplies that additional conduit protection
woul d not be necessary if the power cable were sufficiently
isolated to afford it protection. Although the policy contains no
expl anation as to why the particular exanples in question are

cited, | assunme that a power cabl e passing through doors or
st oppi ngs may expose the cable to chaffing or cutting, that a
cable installed along supply storage areas will expose it to

damage fromthe materials stored in such areas, and that cables
installed on tight corners with insufficient clearance wll
expose it to dammge passing through such areas. However, in each
of these instances, | believe it is incumbent on MSHA to
establish through credible and probative evidence that a cited
power cable located in any of these locations is in fact exposed
to physical damage and is not fully protected agai nst such
damage.

| take note of the fact that MSHA's policy declarations
found in the March 9, 1978, inspection manual, exhibit G 2,
contain no explanation as to why a trolley wire |location was
i ncl uded anong the | ocations cited as exanpl es where additiona
conduit protection may be required. The stated policy indicates
that such additional conduit protection is required where a power
cable crosses a trolley wire or where a power cable is installed
within 12 inches of a trolley wire. The "12 inches" policy
interpretation does not appear in MSHA's policy manual of July 1,
1988, or in the inspection manual of June 1, 1983, exhibits G 3
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and G4, and the interpretation sinmply refers to a power cable
crossing a trolley wire. Although the inspection nmanuals contain
rather detailed instructions to an inspector as to how to go
about issuing citations for violations of section 75.517, because
of inadequate insul ated power cables, they contain no guidance
concerning the question of "fully protected,” and sinply cite
exanpl es of |ocations where additional conduit protection may be
required, with no explanations.

Insofar as trolley wire |locations are concerned, | find
not hi ng unreasonable in MSHA's desire to insure that a power
cable located in close proxinmity to a trolley wire is protected
agai nst any physical damage which may result froma trolley pole
coming off the trolley wire and striking the cable. As a matter
of fact, respondent's safety representative Bochna conceded that
depending on the force exerted by a trolley pole in striking a
power cable, it was possible to penetrate the outer protective
sheath of the cable. He also confirmed that a trolley pole
striking a cable could cause cabl e abrasions or "minor damage,"
and that in the event the cable was damaged to the extent that
the outer jacket and inner insulation were damaged, the cable
coul d beconme energized through the live trolley wire if the cable
was in contact with the trolley wire. He also confirned that a
trolley pole could pull a power cable down if it junped the
trolley pole. Respondent's electrical engineer Coss confirned
that with the additional conduit protection, the chances of cable
damage woul d be | essened, and he stated that he was aware of an
i nci dent where a power cable protected by conduit was struck by a
trolley pole, and although the cable was not cut, the wires at
the switch box were pulled out by the striking action of the pole
agai nst the cable.

Al though it may be true that a properly insul ated power
cable provided with a tough neoprene outer protective jacket may
provi de adequate protection agai nst normal "wear and tear" and
physi cal contact with equi pment or other objects in an
underground mning environnent, it is not unusual for such cables
to be subjected to cuts, scuffing, abrasions, etc., which my or
may not be readily visible, or to internal damage which may not
be readily observable by a cursory inspection. If such damage
were to occur over tine, and remai ned undetected, it could
concei vably damage the integrity of the cable and render the
i nsulation qualities of the outer neoprene protection jacket
usel ess, thereby presenting a potential electrical hazard. In
such a situation, | believe that one may reasonably concl ude that
the cable was not fully protected. However, in order to support a
viol ation of section 75.517, it would be incunbent on MSHA to
advance sone credi bl e and probative evidence to support such a
finding, and it may not sinply rely on the fact that an inspector
found a power cable crossing over a trolley wire.
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Al though | agree with the respondent's analytical analysis of the
Commi ssion's holdings in the cited Homestake M ni ng Conpany and
Cli max Mol ybdenum Conpany, deci sions, supra, | take note of the
fact that in the Homestake M ning Conmpany case, the policy
interpretation relied on by MSHA i nposed a bl anket mandatory
requi renent that additional powerline insulation other than that
required by the cited standard in question be used. The policy
i ncluded a finding by MSHA that the protective powerline jacket
provi ded by the manufacturer was inadequate per se, and it also
i ncl uded MSHA's own policy definition of the additiona
i nsul ation required for conpliance, which the Comm ssion found to
be essentially neaningless. In the instant case, MSHA' s policy
statenents are a veiled attenpt to i npose a mandatory bl anket
requi renment for additional protective conduit in all cases where
a power cable crosses over a trolley wire, and the inspector
obvi ously construed the policy as a nmandate to issue a citation
for a violation of section 75.517, in all instances where he may
find a power cable crossing over a trolley wire. | agree with the
respondent's assertion that MSHA' s policy statenments that
additional conduit may be necessary in sone |ocations does not
i npose a mandatory obligation or duty to have the additiona
conduit protection in all cases. | find that this | anguage is
di scretionary and perm ssive, rather than mandatory, and that the
prevailing circunstances should dictate whether or not additiona
cable protection may be necessary to satisfy the "fully
protected" requirenment found in section 75.517.

I conclude and find that in order to support any finding
that a power cable is not fully protected in violation of section
75.517, an inspector nust, on a case-by-case basis, make an
obj ective evaluation of all of the circunstances presented,

i ncluding the use to which the power cable is being put, its
condition, the location and di stance from equi pnment or other
physi cal objects which nmay reasonably expose it to physica
darmage, its proximity to mners who are required to work or
travel in the area, and any other relevant factors which may
support a reasonable conclusion that the cable is |ocated and
utilized in such a manner as to expose it to physical damage.
Rel i ance by an inspector on the nmere |ocation of the cable |isted
anong unexpl ai ned policy "location exanples"” is insufficient, in
nmy view, to establish a violation. If an inspector followed the
literal |anguage of MSHA's policy, as the inspector did in this
case, without any evaluation of all of the circunstances
presented, he could issue a citation sinply because the power
cable crossed over a trolley wire, even though the cable passed
any nunmber of feet over the trolley wire and coul d never

concei vably conme into contact with the trolley wire. Such an
interpretation and application does little to foster mine safety,
and sinply encourages litigation

The respondent is correct in its assertions that MSHA's own
section 75.517 policy statenents and interpretive gui dance for
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its inspectors to follow clearly indicates that MSHA consi ders an
undamaged power cable to be "fully protected" pursuant to this
standard. However, the respondent's suggestion that a power cable
is inherently fully protected by the manufacturer's outer
protective tough neoprene jacket and neets the "fully protected"
requi renent of section 75.517, in all cases and in al

ci rcunst ances where the cable nmay be located is rejected. As
noted earlier, | have concluded that such cables are subject to
damage and that any determ nation as to whether or not they are
fully protected nmust be made on the basis of all of the facts
presented and not sinply the | ocation of the cable.

The petitioner takes the position that the cable at issue in
this case passed over a trolley wire at a highly travelled
haul ageway used by niners and equi pnent going into and out of
wor ki ng sections, and that this fact nmakes the | ocation one where
conduit is necessary for additional protection, rather than a
| ocati on where conduit may be necessary. Respondent takes the
position that the inspector based the citation on his observation
of the power cable passing over the trolley wire, and his belief
that MSHA's policy manual s i mposed a mandatory duty on himto
issue a citation in all cases where such a cable is not protected
by additional conduit. Respondent also takes the position that it
has presented credi ble evidence that the facts and circunstances
presented in this case support a finding that the cable was fully
protected agai nst any possi bl e physi cal danmage, and that MSHA's
own policy interpretations of "fully protected" have been
sati sfi ed.

The evidence in this case establishes that the inspector
i ssued the citation because he believed he was conpelled to do by
MSHA's policy directives. He admtted that he believed that each
of the location exanples stated in the policy with respect to
power cabl es passing over trolley wires were nandatory
requi renents obligating an operator to provide additional conduit
protection in all cases at such locations in the m ne and that he
had no discretion to deternine whether or not any particul ar
circumst ances woul d require such additional guarding.

The inspector conceded that the power cable in question was
in good condition and undamaged, and that it nmet all of MSHA's
cable insulation requirenents. He al so agreed that the cable was
hung on an insulator, and that the exterior of the cable was
protected by an insulating jacket, and that each power conduct or
i nside the cable was individually insulated. He agreed that the
cabl e was provided with short circuit and fuse protection, that
the outer and inner portions of the cable would have to be
damaged in order to present any shock hazard, and that in the
event such damage was present, a person would have to reach up
and over the trolley wire and grab the cable in order to be
exposed to a shock hazard. He also agreed that in the event the
cabl e was di sl odged and |ying across the trolley wire, anyone
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perform ng work on the |light switch would be able to observe the
cable in that position.

The inspector expressed concern that a possible shock hazard

woul d exist if atrolley pole fromone of the vehicles passing
under the cable cane off the trolley wire and struck and damaged
the cable. If such damage were to occur, and the cable were to
fall on the energized trolley wire, the inspector believed that
the electrical light block circuit would becone energi zed and
pose a shock hazard to anyone contacting the wire or cable. The
evi dence establishes that the inspector was not an electrica
i nspector and had no particul ar expertise in such matters.
Al t hough he confirned that the conduit which was in place, but
had slipped away fromthe cable |location i mediately over the
trolley cable, would not protect the cable fromdamage if the
trolley pole were to strike it in the unprotected area between
the light switch box and the end of the protective conduit, he
nonet hel ess concl uded that the conduit in place over the cable
woul d sufficiently protect the cable if it had not slipped.

The inspector's belief that a trolley pole would Iikely cone
off the trolley wire and strike the cable in question was based
on "his experience" that trolley poles frequently come off the
trolley wire, and that the |ikelihood of this occurring would be
i ncreased by the fact that the haul ageway in question was a
hi ghly travel ed area which woul d i ncrease the frequency of a
trolley pole striking the cable. The inspector agreed that it was
possible that a trolley pole would never come off the wire while
travelling the haul ageway and that the haul ageway area in
qgquestion was a reasonably flat area. Although the inspector
believed that the reasons for a trolley pole "frequently" com ng
off the trolley wire included excessive vehicle speed, a bend in
the trolley wire, or inadequate spring pressure on the pole,
there is no evidence in this case that these conditions existed.
The inspector confirned that he did not visually inspect the
cable in question, and he could not recall specifically |ooking
for any cabl e damage. He also confirmed that he observed no bends
inthe trolley wire (Tr. 32, 42, 45).

The inspector confirnmed that a vehicle approaching the area
where the cable in question was | ocated would have to sl ow down
in order to activate the light switch (Tr. 30). Respondent's
wi t ness Bochna, who was familiar with the area, agreed that the
area in question was congested, but he stated that the traffic is
not heavy, and that a vehicle approaching the | ocation of the
light switch cable would have to sl ow down or stop in order to
activate the traffic light switch in question before proceeding
further, and that in his driving experience he has had no probl em
with a trolley pole comng off a trolley wire (Tr. 60-63, 71).

The testinony in this case establishes that the height of
the m ne roof off the floor was approxinately 8 feet. M. Bochna
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testified that the trolley wire was | ocated approxi mately 12

i nches fromthe mne roof, and the inspector testified that the
power cable was | ocated approximately 6 inches above the trolley
wire. Respondent's witness Coss, who is an electrical engineer
and a qualified MSHA certified electrician and electrica

i nstructor, and who regularly observed the equi pment operating
under ground and has operated the equi pnment hinself, testified
that the trolley poles are approximtely 5-1/2 to 6 feet |ong,
and that they are nounted at different |ocations on the

equi pnent, at heights varying from3 to 4 feet. He confirned that
there woul d be I ess tension on a trolley pole in a high roof
area, and that in the event the pole came off the trolley wire in
such an area, there would be |l ess of an inpact on the cable if
the pole were to strike it (Tr. 85-86). Conceding that a trolley
pol e does occasionally come off the trolley wire in the nmine, in
view of the fact that the mne has approximtely 10 niles of
trolley wire, and the fact that a vehicle nmust slow down to
activate the signal switch, he believed that the |ikelihood of a
trolley pole coming off a trolley wire at the l|ocation of the
cited cable would be renmote. Even if this occurred, he further
believed that a blunt trolley pole would not damage the cabl e by
striking it while it was hanging up (Tr. 88).

| conclude and find that there is no evidence in this case
to establish the existence of any of the factors or conditions
alluded to by the inspector to support his belief that trolley
pol es frequently cone off a trolley wire. There is no evidence in
this case of excessive vehicul ar speed, bends in the trolley
cabl e, inadequate spring pressure or any of the trolley poles, or
unusual haul age road conditions. Further, there is no evidence
that the respondent has experienced any problenms in the mne with
trolley poles conmng off a trolley wire and striking or danagi ng
power cables. During the course of the hearing, and in response
to my bench questions concerning 10 prior citations for
vi ol ati ons of section 75.517, the respondent's counsel confirned
that three of the citations were issued for |ack of adequate
i nsul ation or protection for power cables passing through
st oppi ngs, one of the locations listed in MSHA s policy
"exanpl es"” where additional cable protection is required. Counse
confirmed that he "settled" these citations after the
petitioner's solicitor who was handling the cases agreed to
vacate the citations. The parties could offer no further
information with respect to the facts and circunstances
surroundi ng these violations, and they did not know whet her or
not the remmi ning citations concerned power cable crossing over
trolley wires (Tr. 71-77). The respective posthearing briefs
filed by the parties do not further address my bench inquiries
concerning these prior citations.

While it may be true that the petitioner has established
that it is undisputed that MSHA has consistently interpreted
section 75.517 to require protective conduit or guardi ng on power
cabl es where they pass over trolley wires, | have rejected the
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petitioner's position that such a policy may inpose a mandatory
bl anket requirenent that additional protective conduit be
provided at all such | ocations "across the board" w thout any

obj ective consideration of the prevailing facts and
circunstances. | also reject any notion that MSHA may make such a
broad sweepi ng unsupported policy determ nation that the | ack of
such additional conduit protection constitutes sonething |ess
than the "fully protected" |anguage found in section 75.517.

On the facts of this case, and after careful consideration
of all of the evidence presented, | conclude and find that the
petitioner has failed to establish that the cited power cable in
question was not fully protected as required by the cited
mandatory safety standard 30 C.F. R 0O 75.517. Accordingly, the
contested citation IS VACATED

ORDER

On the basis of the foregoing findings and concl usi ons,
section 104(a) "S&S" Citation No. 3096605, issued on May 27,
1988, citing an alleged violation of 30 CF. R 0O 75.517, IS
VACATED, and the petitioner's proposal for assessnment of a civi
penalty for the alleged violation IS DENI ED AND DI SM SSED.

Ceorge A. Koutras
Adm ni strative Law Judge



